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BEFORE SH. DILBAG SINGH PUNIA, PRESIDING OFFICER 
DELHI SCHOOL TRIBUNAL 

PATRACHAR VIDYALAYA COMPLEX 
J,.UCKNQW RQAD. IIMAR PUR. DELHJ-110054 

IN THE MAIIEB. QE; 

Ms. Akansha Singh 
D!o Sh. Chamnjil Singh 
R/o 15/3, 2nd Floor, 
East Patel Nagnr, New Delhl·11 0008 

Mr. Anuj 

Modern School 

Vide appellant has challenged 

Qato of Institution: 01.10.2019 
Dpto of Disposal :18.05.2022 

16.12.2018. Brief facts as factual matrix of the case are that respondent 

no.1/ Modern School (hereinafter referred to as "School') is an 

recognized and private schooL That appellant was appointed as a Primary 

Teacher, on purely temporary/ad$hoc/ contract basis the 

Ol07.2013 till 30.04.2014, on a consolidated salary @Rs. 25,000/- p.m 

That she was re-engaged/re-appointed vide appointment letter dated 

30.6.2014 and thereafter from time to time without any gap. That she has 

remained in service w.e.f. 01.07.2013 till her illegal termination on 

16.12.2018 . That her last salary drawn was Rs. 37,000/-p.m. That she had 

an unblemished and uninterrupted record to her credit till termination of her 
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services and is deemed confirmed employee as per rule 1 05 and law 

settled by the Higt1 Court of Delhi in Hamdard Public School, Sonia Mehta 

etc, 

2. It Is stated that from 15.1'1.2018 to 15.12.2018, appellant had 

proceeded on maternity but school not paid any maternity 

benefits till date, as per the M~~ternfty Benefits Act, 1961. That instead 

\Vhen appellant reported to the school after maternity leave, her services 

\\'ere terminated verbally and no written order was given. 

3. 1t is stated that after 16.12.2018 appellant made numerous 

representations via e mall and post to school directly I through teacher's 

representatives to the Directorate of Education, but no reply has been 

so far. on 9, a 

5. 

in 

Section 8(2) of DSEAR. 

6. It is further asserted that neither any show cause notice was given 

nor any domestic inquiry was no 

was given, which is violative of Rule 120 and 123 of DSEAR. That no 

Disciplinary Authority was constituted as per rule 118 of DSEAR 

constitution of which is a must before termination of an employee. 

7. It is further asserted that main reason for termination was to victimize 

appellant for taking maternity leave for which she had claimed maternity 

benefits which were denied illegally, Section 12 of the Maternity Benefit 

Act, 1961, has been relied to assert that no termination can take place 
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during maternity leave of an employee. Section 12 of Maternity Act is 

reproduced below:-

"12. Dismb;snl during abst'flt'<' or J1fl'fiWIIIQ'. 

(1) When• a wmmm obselll.t has1•[1Ji·om work fn trccordrmce with the provisions of 
this Act, it shall ,,,, unlmr/id.fiw her 1'11/f.dtt!·t•r to clisdull):t! or di.\'nt/ss lu?r duri!I;J or 
on account o{.lut'lt Hhlt'llt'•' t•r to l'll'c' rtotlct' o/diclclmrgt• or df.vmlssal mt .vuch a doy 
rhar t!tr ll•'lfn• will ,·xplrc durf11g ,;;tch a/!.,,·lfn;, or to l'ltt:v t(l/ll'r cllsodwutltJK£' tllt)l of 
the condition.' .ll'l1'in• 

(2! (<1) 17~<• di.,,·h,u·.~{' tW di,,mil.l•d ula womml Ill till)' tfme dur/IIJ{ lit•r f.lrt!J!,!Uifi£(Y, ({ 

rht• H'Omon ,\lt<'h di,clrm:llc rtldl.llllinal n·ortld lum• lm£•11 an!llletl Ia maternity 
bmws rt'/t'ln'd 111 In st•erlott 8, .~hall nut 11111'<! the tt[fiu:t rl 

rr••c matt•rnftl' br•m•tl£ or mt•diml lw1111S: Pmv/ckd that what: the 
dismiSY<1l is .my p1'1'.1'crfh~·d }\l't.;,,s ml.,cmrduct t!u• rmtployt•r moy, by order In 

<'rmnmmicat;;•d m rh1• H't!IIWII, di'Wil't' ltcr r!(tlte maternity lu•ltct/lt or medical 
f.oiWS ~~I' bt)fh 

w.mt.m d<'fll'h't'd t!{waft•mi~v bt•n,:Jit or nu•dkal bonus ur both may, within 
tht• datt• 011 whfdr tltt• ordt•r rtf'suclt dt•pril•allon Is communicated to 

to such aurhnriry as lltclJ' In• prescribed, and tlw ckc!slon rlthal authority 
whcrha tit,• H'OIIIml slioultl or should not be deprived of maternity 

nr m!•dfnll bfll!ll.l' or both. shall be .final. 

colllaincd in this sub-st'ctlon shall 
S'l!l \'l','ftlllf! (/)" 

in 

has 

appeal ls liable to be dismissed as services of the appellant were 

contractual in nature and had come to an end by efflux of time as per 

appointment letter dated 03.07.2017. That no demand for regularization 

either existed or was made by the appellant at any point of time and could 

have ever been granted. That having accepted and acted on the terms of 

appointment without any demurer or protest, appellant is not entitled to 

claim herself to be in services upon expiry of contractual term. That this 
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fact is evident from the mail dated 27.032018 wherein she wanted re­

appointment after motherhood which she was expecting in July' 2018. That 

said mail was sent in acknowledgement of the fact that contractual tenure 

of appellant was coming to an end on 02nd June 2018. That, however, on 

the request of appellant she was allowed to work for 07 days in July 2018 

i.e. till13,07.2018. 

12. It is asserted that appellant was nover granted or sanctioned any 

leave for maternity. That after contractual determination of her services, 

she got her dues settled, and received the same alongwith experience 

certificate in full and final settlement for which she had applied. That she 

had received on 09.08.2018 her experience certificate and dues. That, 

to seek reinstatement of services. That appeal 

is 

is 

in 

of DSEAR. 

14. It is that appeal is 

highly belated. appellant herself has admitted about her contractual 

which come to an on 02.06.2018, and thereafter appellant 

had merely worked for a few days in July. That vide communication dated 

13.07.2018 she admitted having worked with school till July 2018 for which 

she had sought experience certificate. That a challenge to 

determination ought to have been made either from 2nd June' 2018 or 

1s• July 2018, even as per the be~fthe appellant. Assertions 
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delay are not being adverted to for the reason that condonation of delay 

application has been admitted and delay stands condoned. 

15. It is asserted that appeal is gross abuse /misuse of the process of law 

and is merely a chance litigation full of malicious and afterthought 

concoction/fabrication of fact That appellant has concealed the fact 

regarding contractual employment and acquiring of experience certificate. 

That she had never asked for maternity benefits prior to filing of the present 

appeal. 

16. It is repeated that appellant was appointed on contractual basis from 

time to time and lastly on 03.07.2017 which came to an end by efflux of 

time as is evident from e-mail dated 27.03.2018 wherein she wanted re-

services in 

To, 
The Prindpal 
Modern School 
Vasant Vihar 
New Delhi-57 

Respect Ma'am 

8. 

8, 

was in 

re is relied which as 

Date:-13.08.2018 

This has reference to my Experience Certificate that I Akansha Singh had worked 
continuously from July 2013- July 2018 on Ad-Jwckontractua! basis. It may be 
added that 1 worked as a PRT at MSVV on regular basis/continuously, 

1 request you to kindly make changes as per my documents attached with 
application 

Thanking you, 
Yours sincerefy 
Akansha Singh 
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1 DOE in its reply dated 19.11.2020 has asserted that school in an 

unaided, private, non minority school, recognized by DOE; bound by the 

provisions of DSEAR; and appellant was in continuous employment w.eJ 

1.7.2013 to 16.12.2018. It is asserted that during 15.7.2018 to 15.12.2018 

appellant was on maternity leave and school is bound to comply with the 

provisions of maternity benefits act and in failure thereof liable for 

punishment under section 21 of this Act 

20. It is asserted that respondent school has violated section 8(2) of 

DSEAR and mandate of Rajkumar Vs. DOE. 

21. Appellant In rejoinder filed on 14.12.2020, has asserted that school 

has wrongly said that she had obtained an experience certificate dated 

8 in 

vs, 

in 

consonance wlth their respective pleadings. Main arguments have 

remained centred on section 8(2) of DSEAR, 1973. 

I have perused of case 

to decided is as what is 

consequence of non-seeking of approval as per section 8(2) and proviso of 

rule 105(1). Section 2(h), 8(2), 8(3) of DSEA and rule 105 of DSER are 

relevant for deciding the issue and are being reproduced:-

2(11) "employee" means a teacher and includes every other employee working in 
a recognized school; 

8 (2) subject to any rule that may be made in this behalf, no employee of a 
recognized private school shall be ~sed, removed or reduced in rank nor 
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shall his service be otherwise terminated except ·with the prior approval of the 

Director. 

8(3) Any employee of a recognized private school who is dismissed, re~oved 
or reduced in rank may, within three months from the date of commumcation 
to him <~f the ordel' c!f suc!z dismissal, remoml m• reduction in rank, appeal 
against such order to the 1'ribwwl constiWted tmt!er section 11. 

Rule 105. Prolmiicm 

(l) El'etJ' t'mphl)'t'e shall, on inirial appolntmenr, be 011 probation for a 
period <?f' one .war which nu~r be t•xtended b,v the.! appointing aulhority by 
another J'l.'W' [witlt the prior ttl'f.WtJwtl c!ftlw Director] and the services of an 
cmplo,r<'C may bt' tt•rmhwrt•d H'itltout no/ice duri11g tlte pc!rlod of probation if 
tht• work and conduct qf'the t'lllf!loyce, during tlw said period, is not, in the 
opinion q{th<" apJ.?Oilltillg authority, satf.yf{n;/o!J'.' 

[Pr<n·idcd that the pnwisfons <!!'this ,)'ub-rule rela!lng lo th!! prior approval 
~!{' th<' Dirl'cfor in regard to the extension qlthe period of probation by 
anotha year shall nor app~r i11tlre case of an employee of a minority school: 

(Pt·Mided fiu·ther that no 1crmi11ation from service of an employee on 
prab.:uion slwll be made by a school, except with the previous approval of 
thl! 

in this Rule shall apply to an employee who has been appointed 
a temporary vacancy or any a 

V.K Maheshwari, was pressed, order dated 13/05/2016 was 

illegal as approval from DOE was nat taken which was mandatory. Per 

as 

teacher on probation for one year and was intimated vide letter dated 

5 & of her as 

(Computer) were detailed which were as per DSEAR. That the said letter 

was duly received by the appellant and a copy of the said letter with her 

declaration of acceptance of terms & conditions mentioned in the letter 

signed by Ms. Richa Arora was returned to the school on 01.06.201 

Further stand of the school was that 
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nor a proficient teacher. That she did not have good control over the 

That in review of her work time and again the aforementioned deficiencies 

were revealed. That she has been in the habit of physical reprimanding of 

the students and despite having been given ample opportunities, she did 

not improve. 

26. Appellant relied on Raj Kumar V/s Directorate of Education & Ors. 

bearing Civil appeal No. 1020/2011 decided by Hon'ble Apex Court on 

13104/2016, reported in AIR 2016 SC 1855: (2016) 6 SCC 541. Proviso of 

105 had been relied heavily which reads as under:-

1 

"'Prm·idedfurther that no termination from the service of an employee on probation 
shall be made by a school, other than a minority school, except with the previous 
approval <~(the Director". 

was 

the School Education 
Rule 105 of the Delhi School Education Rules, H'ou!d not 
of a probationer were terminated during the period of probation. 

10. It is not possible to accept such a contention 

11. The following passage, from the judgment of the Szpreme Court in Raj Kumar 
(supra), merits reproduction, in this regc1rd· "45. ~~e are unable to agree with lhe 
contention advanced by the learned counsel appearmg on behalf of !he respondent 
SchooL Section 8(2) of the DSE Act is a procedural safeguard in favor of an 
employee to ensure that an or~ler of terminatla~ or dis~tis~al is not passed without 
the prior approval of the Dtre.ctor of Educatwn Tlus Js to avoid arbitrary or 
unreasonable termination or dzsnussal of an employee of a recognized private 

~· school. 

12. There is nothing, in the judgment of the Supreme Court in Raj Kumar (supra), 

J . h limits its an'Plicability to the case of a regular employee, and does not extend 
w 11c "· · .r b . R h R I the scope thereof to the terminalftwn O; a phro at~?ner. at erl, u e 105 of the Delhi 
School Education Rules, itse states . I at, eve?' e~p o?'e~ shall, on initial 

. t nt be on probation for a penod of one }ear. Thzs lfself indicates that 
~~:~;u~~g 'rhe period of prob~tion, the emplc;;ee continu~s to remain an employee: 
Th d proviso to Rule 105 mandates t at, except m the case of a minority 

l
e s,ecnoon termination from service, o{~mployee on probation, shall be made by 

sc 100 ' foTfOr; "1 
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Director of Education. There is no 
the services of the petitioner, no 

13. Om• may also refer to the definition "'emplo.J'U ", as set out by the Supreme 
Court in the judgment Union Public Sen·ice Commission \'. Dr. JamunaKurup. 

J 1 SCC I O. of which para J.1 is reproduced as under.· "U The term 
··employee" is not defined in the Delhi Jfunicipal Corporation Act, 1957, nor is it 
defined in the ad•:ertisement ofUPSC The ordinary meaning of "employee" is any 
person employed on salary or wage by an employer. When there is a contract of 
emplo;vment, the person employed is the emplo_vee and the person employing is the 
employer. In the absence of any restrictive dejlnitlon, the word "employee" would 
indude both permanent or lemporary. regular or short term, contractual or ad hoc. 
Therefore, all persons employed by MCD. whether permanent or contractual will be 
"employees ofl>fCD. " 

14. Clearly, therefore, the mandate of Section 8(2) of the Delhi School Education 
Act, 1973 and Rule 105 of the Delhi School Educarion Rules, 1973, especially the 
second pro-.·iso thereto, would apply. with equal force, to employees on probation, as 
it applies to other employees, 

15. Resulta/11/y, no exception can be found with the impugned order passed by the 
learned Tribunal. " 

13, # 1 

way makes it clear that the intention was to 
including contractual employees. Therefore, we find no reason to 
judgment of the High Court extending the benefit of age relaxation." 

is 

30. Meena Oberoi V/s Cambridge Foundation W.P.(C) No. 1363/2013 
decided on 5/12/2019 again by Hon'ble Mr. Justice Shankar 

reported in MANU/DE/4149/201 (201 401 Is also of relevance. 

Meena Oberoi, petitioner was appointed as an office on 

4/07/1991 and she was confirmed in 1993 on this post On 21/07/200g she 

was terminated on the ground that her services were no more required by 

the schooL Fourthly of Para 6 (of Meena reported in MANU) has been dealt 

with, in Para 27 onwards. Para 27 to 51 of Meena Oberoi reported in 

MANU are relevant and be read as part of this Para and same are not 

l@t\M 
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being reproduced for the sake of brevity. The sum and substance of 

Paras is as under. 

31. In Para 27 it has been detailed that fourthly is predicated on section 

8(2) of DSEAR In Para 28 it is mentioned that services of the petitioner 

could not have been disengaged by the school without prior approval of 

DOE. Para st1bstance of Section 8(2) of DSEAR. Para 30 discusses 

about "disrnissal, removal, reduction in rank" and "nor shall his service be 

otherwise tenninated". It 11as been held that the above words are 

comprehensive and all encompassing in nature and embrace, within 

themselves every possible contingency by which the services of an 

employee of the school are disengaged. It has been further held that 

legislative intent to cover all forms of disengagement of services of 

employees is use 

31. The wide amplitude of the expression "otheru•ise'' has been noticed, 
Supreme Court, in several decisions. 

be restricted to material of tested on to 
admissibility of evidence in Court of Law.'' In U 0.1. v. Brahma Dutt (2006) 
6 SCC 220, lhe Supreme Court was concerned with the expression "or ofhenvise" as 
it occurred in Section 9 of the National Cadet Corps Act 1948, which reads thus: 

'? The. Central Govern~1e11t may provide for the appointment of officers in or for 
any unit of the Corfl.s either fi"om amo~gst memb_ers of the staff of any university 
or school or otherwise and may prescrzbe the dut1es, powers andfimctions of such 
officers." 

The Supreme Court held that the expression "or otherwise" related to other members 
of the corps other than the staff of any university or school, including a student who 
was a me11_1ber of the corps. Simila~ly, in Lila Vat~ Bai v. State of Bombay AIR' I 957 
SC 521, If was held that the legrs!ature when rt usee! the words "or otherwise" 
apparently intended to cover other cases 1vhich may not come within the meaning of 
the preceding clauses. Olher decisions, of the Supreme Court, which notice the 
overarching scope of the ex!'re~sian "or otlu:n1•is~" are Nirma Industries Ltd v. 
Director General of Investrgatwn and Regrstratton (1997) 5 SCC 279 
Fulchand Shah V, uaL (200Q) 3 sec 409 and Tea Auction Ltd. v. Grace Hill 
Industry 2006 (12) SCC 10-1. ~(A 
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)). lt is also important ro note. in this eonte.T:t, that the <tYpression ust:d in Section 
is not merely, "or otherwise", but is "or otherwise terminated", The e,Tpression 

"termination" et)mologfcan•·· refers to the determination of the relationship, between 
the employer and the employee. Cases which result in tlrt? determination of the said 
r€!lalionship would therefore. amount to "termination" and, in nt~· view, the 
expression "or othentise terminated'' is expressil't' of the legislati\'1! intent to include 
all.ruch cases within the pro1·isions. 

14. Equally, the expression "remow?" has. simp{l' butftlir:itously, been explained, by 
the High Court of Mysore in State ofM'Sore r. B. Chikkavenkarappa 196+ SCC 
Online Kar 141, as meaning "to take off or awayfrom the place occupied" Every 
case in which an employee is taken off. or taken awa}: from the place occupied by 
him in the establishment would rherefore, amowu, erymologically, to "remomlfrom 
service". f'or this reason, the expression "removed from service" has been held, by 
the Supreme Court, to be synonymous with termination of service R.P, Kapur v, S. 
Pratap Singh Kairon, AIR 196./ SC 295. 

35. Clearly, thereji1re, every f.lpe of disengagement. from sendee, would be covered 
by the expressions ''dismissed" "remow!d" or "othenrise ... terminated", as employed 
in Section 8(2) of the DSE A a Cas~·s of cessation of the employer-employee link at 
the instance of emplo;.·ec~. such as case•s of abandonment of service would not, 
therefore, auract the prol·fsion. an act of the employer, the 
employee is the 8(2) DSE 
Act cannot he 

an the that the post or the 
""""'"""u•••ttv also be covered thereby", 

6 

Section 8(2) 8(3) is like still 

prior'approval of Director Education is mandatory before 

,services of any employee of any SchooL 

In 
Bhawan and others reported in law finder's document #1740651 

' 
judgement of Meena Oberoi W.P.(C) No. 5 2012 decided on 

1 0.082020was relied by Hon'ble Ms. Justice Jyoti Singh . Hon'ble Ms. 

Justice Jyoti Singh has explained the concept further. It was observed that 

prlor approval has to be obtained irrespective of nature of employment 

temporary, permanent, contractual, probationary, ad hoc etc. Head 

reads as under:~ ~~ (J 
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Termination- Without prior approml of Director- Discharge of services of 
petitioner, violatil•e of Rule and Order or Discharge set aside-Petitioner director to 
be reinstated iu sen•ice witlt 50% Back Wages. 

Del!ti School Education Act (IS of 1973), S.S, S.2(11)-Dellti Scltool Education 
Rules (1973), R.ll S, R./20, IU05- Disclrarge from service- Validity- Cltarges of 
misconduct a~:ain.\·t PetltitJllt'l' I Accounts Clerk - Petitioner was rm 'employee' 
wzda Rule 105(1) am! thus acquired status of a confirmed employee aud !tis 
t1ppoi11tmmt being statutm:1' in clwructer, prm•l!·ious cif /lutes 1 J8am1120 of Rules 
ami S.S(2) of Act ll'tlllld bold the fic•ltl- llowever, t!tere was mm-compliance of 
tlltlltdl1fary prcm:,·IOit~· of said RuMs as tltc~re was 110 Disciplinary Committee ami 
dwrgt• sltc•et ll'llS not framt•d cu per law - Impugned order of rlisclwrge passed 
with om prior nppmml t!( Vi rector cif Education ami be lug In violali£1f1 of mandate 
uls.8(2) <!(Act, is bail in fall' and tlterefore, set aside -In view of petitioner having 
attained agt• of sttpl!rat/1/lllltion, rf!llef tif notional relustatemeut granted with 50% 
b11ck ll'agesfrom dati! cifdisclwrge ami also retiral benefit with interest. 

34. In Para 5 of this judgement 3 issues were framed which are as 
under:-

Whether the Petitioner is a probationerlcol?firmed employee and entitled to 
safeguards of the provisions 

In 

36. In Para 14, it has been observed that Hon'ble Supreme Court in 

VIs (2005) 7 

472 has held that nature of employment of employees of a school Is 

statutory and not contractuaL Perusal of the provisions DSEAR 

that there is no provision which permits contractual employment in private 

schools. That despite there being provision of contractual employment in 

minority schools, Hon'ble Supreme Court has held that nature of 

employment of employees of minority schools is statutory. It has been 

observed as under:-
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"T!ten:fore, ((the minority schools can lum• contractual employn:en: and ye( th~ir 
employees haw to be treated as statutory employees. then as af~rtwn.Non-Mmorzty 
school:~. empl<tvees also lumt statutory proft'ctlon ql the/': serv1ces. 1~u'J Court he!~ 
t!tat once rite natttrt' c?f l'mploymc•nt c~( el'l't:~' employee ts statutm:v m. nature, the 
prol'isfons q{ rules 1 !8 and 120 q{ LJ,)'BA tV:R l!'ollld apply and servrces can be 

tamillated on{l' qflcr comp(rin.~ H'flh tbc said prol'isions". 

37. In Para 15, Laxman Public School Society (Regd.) and others V/s 

Richa Arora and oU1ers was referred. Para 12 and 14 of 'Laxman' were 

reproduced which I have already reproduced. 

38. In Para 18, Union Public Service Commission V/s Dr. 

JamunaKurup 2008(11) SCC 10 has been referred and it has been held 

that word 'employee, would include both permanent or temporary, regular 

or short term, contractual or ad hoc, in absence of in any restrictive 

definitions. 19 about definition 'employee' is 

on probation 

1 05(3). 

40. In 20 case were is 
relevant, albeit analogically from the angle of rule 118 and 120 & 

22. Petitioner has in Grouml1· (a}, (d) and (j) of the present writ et' . . 
averred that the Clwrge sheet !vas not fssued bu til" Dt' . {' P ltion specifically 

. . ' '" SC!p mary Com ·u 
w~s ever consllluted by the Managing Committee and the Char e nu ee as none 
J?Is~~arge orde~ .was sign~d only by the Manager and tl~ ~le.et ~ls we~! as t~e 
mdtvldual capacJttes. There ts no denial to the specific aV' rmctpal zn thezr 
reply or the wrl/len submissions filed by the School an/;:~n~uoJ.the Petitioner in 
arguments, apart from simply stating that principles of nat 1 . ~zng the course of 
with. .nothing has been said to support that rhe Discipli~~a J~ttce ~vere complied 
constituted. No record was produced to contradict the pl ';[ ommtttee was ever 
regard. In its absence, an inference will have to be raise:~ ofithe Petitioner in this 

~ "1 In avor of the Petitioner 
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that there was no Disciplinary Commitlee and hence the Charge sheet was not 
framed as per law. Charge sheet placed on record bears only the signatures of the 
Principal and the Manager and since nothing is forthcoming to indicate that the 
action was by or pursuant to a decision of the Disciplinary Committee, the inevitable 
conclusion is that there was non-compliance of the mandatory provisions of Rules 
118 and 120 of DSEA&R. In the absence of there being a Disciplinary Committee, 
even the Penalty order is without jurisdiction and liable to be set aside. 

41. Para 23 to 28 of this judgment are also significant and I deem it 

expedient to reproduce the same although at the cost of lengthening of the 

judgement. 

"23. Law is now as settled as still water that if the disciplinary proceedings are not 
initiated or conducted as per procedural safeguards formulated under the statutory 
provisions, being Rules 118 and 120 of DSEA&R, against an employee of the School, 
the proceedings shall vitiate. The consequential penalty order would then be 
rendered ill ega{. This has been so held in Dr. Swami Ram Pal (supra) and there have 
been repeated affirmations as in the case of Hindon Public School (supra) as well as 
Rukmani Devi (supra), to refer a few, wherein the penalty orders have been set aside 
on account of non-compliance of Rule 120 of DSEA&R. 

approval of the Director. Section 8(2) of DSEA&R is extracted herein under: 

reduced in rank nor 
service be otherwise terminated except with the prior of the 

Director," 

26. The judgment. in Kumar (.mpra)f,\' , i11 th,• presrm case 
as one of the objections taken In lite Counter 1Ultdm•it Respmlrlt~nt N(U is 
Petilioner 1vas employed w/1/J the Primm:;• School, which was wwided cmd h,•uce 
provisions of Section H(2) ll'ere lnapp!icahle. ,'\'uprt'IIW C'ourt has, rulin)l Otl tJril· 

a.1pecl, erased !he disllnct/on helll'een IIIWilh•d wul alclt'd l:'c/u('lltionallmt·/' 1· . ,·" 
I I II f '' ' V(?) f' { "} • · I ll Wn\, Ill so fi~r as app iccuf ty f( :'eel/on " " o ),, •.ti&R i.l' tin 

Section and the lntenl ofllw /,eg/.1'/allll't' in emwlill" II ( '1111rt r>l''" '/'". 1 11 I~ 
. · ", . •" ' .,., ·••· ·~·~ Wf I r• 

!Jivi\·lon /Jench of !his Court had errt~tl 111 slrikfn".dllll'!l St'<'tl'<lll "('') , ~" J : 
· · • ~., · · n "'· 111 ""' mrw l'uhl!c ,)'chool l'S. /)/reclor 1![ l:dllctt/lon, 2005 sec Onlillt' l>t•l I ~(j ·II I I I . ' I I I ' .. . "f.: WIC w ( l Ul! 

while the jimctioninJ.I oflwtlt aft £Jt <tflt ww/detll\tlucmlmmllmliltl//c.ltt. I 
1 
. 

. ,· , .f' • ,, must 11,~ rt't! 
fi·om unnece.\:l'llry (,ovcmmwnt lllh!rJerence, lh(! sumv ltoH'•'\'"'r 1 • 1 · 1 · •· ' • IWt'liS to cH' 
reconciled with the comlltfons oj t!lll/1 oymenl oj tlw t!lfi[J/o 1 •1~1'\' oj"tl . l 1 . 

. . . • · ·• , lt\11' nst tlllwm 
and provi1·ion of adeqtwle precuulfons lo .wfegmml thdr lnter"''l\' ,. 1 · 

' ' • · "' • ••IIC I US 
8(2) of DSEAR would ltdp in fll't.!\'!!lltlnJ.I unjalr lrt!tlllllt!tlf bv the 
Divirion Bench while strikinJ.I down S!!clion 8(2) /11 Katlwria p;,,1. ,, 1 I 

. . I I I I I I I • j.' ' II.' 'H' /(!() 

f1a ,. not correctly tJ'{JIJfied /le {11V l/ t t OII/I ltl Mtlrt/ Jlducati(JJI S' . 
.• ' . • • f!Ciely \'l' .)'rate 

U I> AIR 1966 SC 1307, where /II the Conslitutlon Lh•nch 0 r tit a S' ·; · · , , . , , , , . . , Y ~ • upreme Cour1 
reference 10 a provtswn sumlar to 8cctton 8(2) (!/the DSl!A&R, held 11 
O,r •·ervt'ce condilio/1\' of employees of private recognized \'chao/<· l WI l d b 
'J ,, • ~~ • ., s requre to e 
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nmtrolltd b;.: Educational Authorities and the State Legislature is empowered to 
l.egislate such a provision in DSEA&R, Relevant paras of the Judgement are as 
tmder,·-

"50 The Division Bench c~( the Delhi High Court. thus, erred in striking down 
Section 8(2) of the DSE Act in Kathuria Public School [Kathuria Public School v. 
Director of Education, 2005 SCC Online Del 778 ·ILR (2005) 2 Del 312. (2005) 
I 23 DLT 89 : (2005) 83 DRJ 5.fl} by placing reliance on the decision of this 
Court in I: M.A. Pal [TAf.A. Pai Foundation v. State of Karnataka, (2002) 8 SCC 
481 . 2 SCEC I AIR 2003 SC 355]. as the su~ject- matter in controversy therein 
was not the security of I enure of the employees of a school, rather, the question 
ll'as the nght of educational instiiutions to function unfettered While the 
fimctioning of both aided and unaided educational institutions must be free from 
unnecessary governmental interference, the same needs to be reconciled with the 
conditions of employment q( rhe employees of these institutions and provision of 
adequate precautions to safeguard their interests. Section 8(2) ofthe DSE Act is 
one such precautionary safeguard which needs to be followed to ensure that 
employees of educational institutions do not suffer unfair treatment at the hands 
ofthe management. 

51. The Division Bench of the Delhi Court, while striking down Section 8(2) 
of the DSE Act in Kathuria Public School Public School v. Director of 

2005 SCC Online Del 2 Del 
83 DRJ the lmv laid down in Katra 

v. State of UP., AIR 1966 SC 

Bench relied upon 
that part <>{the judgment in Kalra Education [Katra Education Society v. 
State q/UP., AIR 1966 SC which dealt with Article 14 
ami aided and unaided educational institutions, which had no bearing on 
situation therein Further, the reliance placed upon The decision of this Court in 

1/u: reliance leamed counsel 
rc.spomlmt.r on J'ai [T.M.A. Pal Foundation \'. State 
8 ,';CC .f81 : 2 5'CEC 1 . AIH 2003 :~·c also as the same has 110 

"' bearing on t/w filets of the instant casL~, for tlw reasons dist~I/.1',\'Cd supra. Thl~ 
reliance placed upon the decision of the Delhi lligh Court in Katlmria Publfc 
,)'c/u}{)/ [ Katlwria Public ,\'dwol 1'. Director <!F Edumtion, 2005 SCC Online Dd 
778 : JLR (2005) 2 L>d 312 : (2005) 123 DLT 89: (2005) 83 DRJ 5.JJ} is also 
mfsp/accd !IS the SWill! has bt'l'/1 f!liSSCt! WflftOIII apprt•ciatfng flit• frttt' purport of' 
the C'onstitution Jlench dedsion ill 1\otra b.'clucation Soch'O' [Karra Educatio;1 
Soc/('(y 1'. StalL! ql U.P" A IU I 966 SC' 1307} . 7'/u•rt:fhrt.', llw dt•dsion in Katllllria 
!'uhlic Sehoul { Katlturlu l'uh/h· ,<.,'cfloo/ v. Director q( Education, 2005 SCC 
Onllnt• Dd 778: ILR (lOO.'i) 2 Del 112: (200.~) 12.3 DL1' 8.9 .· (2005) 83 DRJ 
54 J], striking clown St!ctlrm8(2) t!/llw D,)'g Act, Is bad in law. 

XXXXXXX.\"X 

55, 111c l'<l.I)Uillrlt•llf AfanaR.lng Commllle<' lt1 tlw instc.mt case did not obtain prlor 
. '\'rrl 0 t tha order r1/ termination passed agamst the appellant fi·om the 

appr {, 'J ·· 1· N ···7' 1· D II . . 
1) . ' ·t Jr of" Hducalfon, Um•t. r~ C C! e II as reqtllred under &etlan 8(21 or .. tn' < , • • " I . I / :t 
tlw [).)'/!:Act. 11a• ordt!r c{/ ft'f'IIII/WIW/1 passec agmnst fie appellant is thus, bad 
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17. 11rt law laid down by the Supreme Court in Raj Kumar (supra) has been 
followed thereafter in several judgments, but to tn'oid prolixity I am referring to only 
fi•w, 1n School Management of Ring Afidways (supra) Court held as follows:-

"2. A reading of the impugned order of the Delhi School Tribunal shows as 
under:-

(;,~Admittedly the respondent no. 1 was a confirmed teacher and she was removed 
fi·om services without follo>ring the due procedure provided in Rule 120 of the 
Delhi School Education Rules, 1973 of setting up of a disciplinary authority, 
enquiry report being submitled ajier allowing both the parties to lead evidence, a 
disciplinary authority validly constituted which has accepted the report of the 
enquiry officer against the respondenr no. 1 I teacher, and whereby the 
respondent no, J/teacher has been he/dlaccepted to he illegally appointed and 
hence she has to be remol'ed Therefore, there is admitted violation of the 
provisions of the Delhi School Education Rules which require that a confirmed 
employee can only be removed from senices after followtng the due process of 
law and by conducting of em enquiry as per the Delhi School Education Act and 
Rules, 

(vf) No prior permission of the Director of Education was taken as required by 
Section 8(2) of /he Delhi School Education Act, and which permission has 
been held to be mandat01:r rhe Court fn its recent judgment in the 

Director and sec 541 
No. J02[li20! 1 decided on and as so 

Tribunal in para 2-1 of its judgment, Therefore, 

28. In a similar vein, a Coordinate Bench of this Court in a recent in 
A1eena Oberoi (supra) .has q,uashed. an order of termination of an employee, 
appointed as OJjice Ass1slant .m a ~nvate R~c,og11iz7d School, on the ground that 
there was no prwr approval oj the Director qjl~ducatwn, before passim~ the• order ol 
termination Applicability of the provision to mrunaided school has bee~1 emphasiu;l 
based on the enunciation oj law on this a.1pect by tile in 
(supra), 

Hon'ble Supreme followed 

Marwari Sal Vidyalaya Law in Finder Document 10 #1389235 Civil Appeal 

No. 9166 of 2013. D/d. 14.22019 relevant portion of head note is as 

under:-

A. Dellti School Education Act, 1973, Section. 8(2)- Writ Petition against Private 
Unaided School- MaintabwbifiiJ:- Intent of legislature w!tile enacting Delhi Schoof 
Education Act, 1973 was to proPuie se~t~nty often~tre of employmcm- employees of 
school anti to regulate terms and condltwns oflltetr employment-wlrilefimctioning 

~ 
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of both aided and unaided educational institutions must be free from wmecessary 
Govemmeutal interference, same needs to reconciled with conditions of 
employment of employees of these institutions and provision of adequate 
precautions to safeguard their interests- Section 8(2) of Act is one such 
precautionary safeguard which needs to be followed to ensure tlrat employees of 
educational i11stitutions do not stiffer unfair lreutment ltl hands of management­
Tium!jore, H'rit petition maintainable. 

43. In Reshmawati V/s the Management Committee & others, Law 

Finder document id #15271 02, this view has been reiterated after following 

Rajkumar. Head note reads as under: 

Dl!!lti School Education Act, 1973, Section 8(2)- Constitution of India, 1950 
Article 226 Dismissal from urvice- Petitioner's case is tltal site ltas been 
dismissed illegal(~· and malajidely because of biasness on account of filing of 
eM/ mit against the rt!Jpotufent school- Petitioner was appointed as sweeper 
vide appointment letter date 01.07.1989 but site fwd worked as Aaya during tlte 
whole sen•ice period- It is not in dispute tftat after appointment of the petitioner 
in 1989, till 2012, there was 110 complaint against petitioner and admittedly, no 
action ever taken by respondent-school - Petitioner ami other IV 

civil suit 

19 

as 

~1. So far a~ the,as~ect a{ non-compliance of Section 8(2) Delhi Act 

b
zs conDc~r~~ , ltBJs chear

1
t ha! the decision in Kathuria Public School (supra) rendered 

~ a IVISWn enc o t rs Court was holding sway rightfrom th .. 20 . 
2016 h lh I'd d · · e year 05 t1ll , w en e sa ecwon was upset bv the Supreme Court in R · K 
The appellant, therefore, could not b; fi:m!ted fior non-complz'ClJ umifar 

1
(supra}, 

. . p . I . ance o t re smd 
proviSion. ertment~, even the Dtrector of Education took th d b 
Appellant Tribunal that there was no necessity of obtaining of p ~ stan efore the 
Director under Section 8(2) in rhe light of the decision of thi:1~ app:ov~l of l~e 
Public School (supra). oun zn Kathuna 

45. So, Rajkumar could have been of help to Ms. Reshmawati had her 

date of termination been after 13.4.2016 on which date th ·18 1·ud t gmen was 
announced. Orders of termination in this case are dated 16.12.201 8. 

46. In Dr. Swami Rampal Singh Missions School V/s H · d arvm erpal 
Singh Bindra and another reported i~t fineer document ID# 863089 is 
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another mandate of Delhi High Court in this regard, 

as under:~ 

of which is 

"Constitution of bulla, !950 Articles 2261227 -!Jellti Sc!tool Education Act and 
Rules, 1973 - Tam/nation of serl'i<'<'S of Sdwol 1/tac/ler- Termination- In lite 
present mse, lk!lti Scltoo/Tribwwl notes tit at l't'SfJOmlenl IUJ.l ~s· probation period 
was extc•mh•d beyond f111• iulllul pt•rlorf t!llhe one )'!'(II'- Also tit at there is no letter 
till l't'Cortf thlll flt!titioual.l·dwol ohwrl'ill}( 1/Jalthe senrices of respmulent no.] as a 
probatt'onm:J' t'llt[lh~l't'l! were wwJtb:f(tefm'J', ami therefore, llle services were 
tamitwtt!rl- No llfiJII'III'lll It as been obtained by pelilltmerlsclwolfor termination of 
s<•n•icc•.s r!/ restwmlmt rw. I - fi'or tills (ltftllllmwl reason a/s() tlte impugmNf letter 
datc•d .U.2.2001 is liable to b1~ St'l aslck- Writ petition dismissed." 

47. The Management of Rukmani Devl Jaipuria school V/s DOE 

reported in Law Finder document id #1046214 is another mandate in the 

same regard relevant portion of head note of which is to the effect that 

even the infliction of penalty requires prior approval of Director. This 

by 

passed by 

was rule 1 

5 6 

Dinesh Dayal, the then Principal Secretary Law, 

"5. There is no dispute about the fact that the Appellant 1vas working fn the 
Rhespond.henlhschool as s~oredkeep1er8. The appointment letter filed by Appellant 
s ows t at e was appomte on . . 96 and was put on probation flo · "' l 

· d ,r r,•z • b . 1 . . r an milia perw o,~ one year. 111s emg t 1e sJtuatwn, services of Aptpellant could h , b 
t · 1 d 1 · 1 • 1 1 me een 
ermm~ e on y rn accorctance WI! 1 t 1e provisions of rule J 05 of Delhi ch l 

educatwn rules, 1973. s oo 

6. R~tle .105 of Delhi school e.ducatfon rules, 1973, requires that before the 
termmatwn of an emplovee, prror approval or director 0,r ed · h 
b · d · • '.! '.! ucatwn as to be 

o tame . Admtttedly, no such approval was obtained by the d 
terminating the services <if appellant. The order 0 r terminatt'ore~~oh~ ents .befi. ore 
h ,r, /' bf b 'd '.! n OJ IS ServiCeS t ereJore, w e to e set as1 e. The appeal is accordingly ace 1 d T.'h 

· · d d 30 6 97 · d' l ep e · e order 
t~rmrnallz7 ~e . . . ;s a~~or ~~~Y set a~·ide. It fs, therefore, ordered 
t e. alrpdtpe ahnt e rez~;tha:e to 

1
ts ohr~gtn~l posttion The appellant shall also 

enttf e to t e costs OJ t zs appea , w zch zs assessed as Rs 2, OOO!- .. 

&v 
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49. A bare glance on above extracted inverted portion 

approval has to be obtained in case of a probationary employee. Appellant 

Surender Rana was a probationary employee in this case at the time of his 

termination as he was appointed on 1.8.96 and was terminated on 30.6.97, 

as stands evidenced by the facts narrated by Sh. Dlnesh Dayal, the then 

Ld. District & Session Judge cum Principal Secretary Law & Justice 

of India NCT of Delhi. 

50. Judgment passed by Sh. Dinesh Dayal dated 15/01/2002 was 

challenged in W.P.(C) No. 1249/2002 by the employee of school which was 

disposed on 8.2.2006 by Hon'ble Mr. Justice S. Ravinder Bhatt, the then 

Ld. Single Judge (now, a Judge of Hon'ble Supreme Court). HMJ observed 

as 

"There is no dispute about the fact that the Appellant was wnr~~:zrw 
School Store The am;winrtmt 
was on 1.8.96 and was on 
This being the situation, services of the Appellant have been 

105 the Delhi School Education 
1973. 

"13. The records of this case reveal that the No. 1 was a victim 
bureaucratic delay and complete apathy of the Appellant. We are satisfied thus that 
there is no reason whatsoever for us to interfere >vith impugned judgment of the 
Learned Single Judge" 

52. Decision of was challenged in Civil Appeal No. 2719/2007 

on 1. appeal was also It was 

Hon'ble Apex Court as follows: 

"2, Rule 105 of the Delhi School Educational Rules, 1973 deals with probation d 
prescribes the period of probation The second proviso to sub-Rule (1) of Rul ~~5 
clearly provides that no termination from service, of an employee on pro bat· e h ll 
be made by a school, other than a minority school, e;r:cept wlth the previous wn s a 

1 if h D
. , approva 

o I e zrector. 

53. A review petition was also filed in Surender Rana's matter by 

school before the Apex Court and the Supreme Court of India 

~y 
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the abovesaid review petition (C) 

2719/2011) on 20. 7.2011. 

1 1 (in civil Appeal 

54. Hereinbefore mentioned and discussed judgments including that of 

Surender Rana make it abundantly clear that every employee whether ad­

hoc/temporary, contractual, probationary or confirmed Is entitled to the 

protection of section 8(2) of DSEA. Only exceptions are the appointments 

made under rule 105(3) w.rJ private unaided schools i.e. stop gap 

arrangements. Minority schools are another exception. I have perused the 

appointment letters issued to the appellant. I have no hitch to observe that 

appointment letters cannot be said to have been issued under rule 1 05(1 ). 

Terminology of contractual/ ad*hoc appointment has been used by the 

school play the the appellant which cannot 

is 

the appellant is contrary 

for respondent 

are not tenable in view the foregoing discussion. on 

Deshmukh Memorial Senior Secondary School & Ors. Vs. J.A.J Vasu 

& reported in MANU/SC/1139/2019, is of no as case 

instead helping the respondent school, helps the appellant. 43 

45 are in this are being reproduced:-

"41 In the present case, the first Respondent served as aprobatt'on fi l 
. R 1 1 ( . . . er or near y five 

years. u e 05 1) permits the appomtmg authority to extend thepert'od ,r b . 
't' t' · · · if 1 . O; pro atcon wt tl 11e prwr permtssw11 o lte Drrector. The proviso stinulat th · 

I •~'I' D' · · ~· es at Jtopnor approva O; tte rrector ts reqwred for the extension or the prob t · . 
'h 

. . h . if . . .'1 a tonarv penod bu 
e ~ppomtzng aut onty. o a nwtonty institutiort. The amendin histo , .r { 

proviSion shows that przor to the amendment in 1990 n . g !') 01 t e 
. . . · • o prtor approval or the 

Director was reqwred. By vrrtue of the Amending Rules 1990 th · 'J 

h D · d e pnor approval 0 r 
t e rrector was ma e mandatory, save and except fior exte · . h 'I 

nstons tn t e case of 
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minority institutions, for the grant of any extension in the probationary period The 
absolute discretion vested wilh the appointing authority of an institution was made 
subfect of the prior approval ofthe Director, 

44. The poiJ·er vested in the Db·ector serves as a check on the absolute discretion of 
the appointing authority to extend the probationary period The power vested in the 
Director, however, to approve a request of the appointtng authority is not unbridled 
Rule 105(1) stipulates that the services of a probationer may be terminated without 
notice during the period of probation where the sen4ces of the probationer are not 
"in the opinion of the appointing authority, satisfactory". Rule 105(2) stipulates that 
an order of confirmation may be issued if. in the opinion of the appointing authority, 
the performance of the probationer is satisfactory. The discretion of the Director be 
exercised objectively on the basis of the material produced by the appointing 
authority bearing on the performance of a probationer< 

45. The prior approval of the Director, save and except for minority institutions, is 
mandatory and must be complied with as a condition precedent for the valid exercise 
of the power to extend the period ofprobarion. The Director is required to assess the 
determination of the appoimment authority and based on that assessment, lo decide 
whether to approve an extension of the probationary period, The provision which 
mandates that the prior approl'al oft he Director shall be sought before extending the 
period of probation ensures thai the appointing authority may not extend the 

without The extension of the probationary 
without 

I am not in consonance as 

as 

accepted. Duration of this letter was from 01.07.2013 to 30.04.2014. 

Similarly, letter dated 30.06.2014, bearing no. MSW/Ms, 

)/2014~15, was 
14 to 

30.06.2014. Another letter dated 30.06.2015, was for the period of 

11 months. Another letter 30.06.20~!6 W£U!I for . d 
peno of 

01.07.2016, for a period of 11 mor1ths. letter is dated o3 07 ") 
' ,,017 

which again for a period of 11 months w.eJ. 03.07.20'17, onwards. 

59. A bare perusal of the aforementioned orders reveals that school 

Indulged in issuing delusive appointment letters which Is not per . 'b . 
~~ 11 mtsst le m 
f'-\~V 
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view of the aforegoing discussion as well as in view of the latest mandates 

of the Hon'ble High Court of Delhi in W.P.(C) No. 10398 and 10400 

decided on 17.01.2017 titled as Shiv Sharma Vs. Govt. of NCT of Delhi & 

Anr. and Mukesh Sharma Vs. Govt. of NCT of Delhi and Anr. The relevant 

portion of para 4 to para 8 is as under:-

.f. 7/Jt• rq,t•att•d appolnttll<'ltfs tmd fermlnatlmt.l', lta\'r! persuaded me to hofd that the 
ptNititlll<'l' 's-school 's actions are a ,lhwd upon the tWJU/remenl to normally not to 
appoint 1111 ''mplvyec~ on comract basts. A<.'l:urdl!tl{~J', In a case where on account of 
S('I!Uil1t' cxig<•nchw a cmttracltw/ appointment 1:1· n•c;ulred (like when a regular 
employee' sudden~\' leavc•s <'fc.) rhm such <'lllp!oyuuml w!fl be treated as 
adhodh'mpot·m:l:hmtracrual and //Of a stallltOI)' one having prorectlon of!he Acl & 
Ruh•s. With rhis pr~filce let ux rc•producc para 10 of Mmtlfort Senior .Secondary 
Sdwol's case• (:mprt~) and H'!lich reads as wtder:-

" 10. In St. Xavias' cast' (:l'liJira) the jiJ!IowinJ?, observation was made, which was 
noted in l,hmk Anthony's case ~~·upra),' 

any measure 
in case 

be imposed either by 
grant or of recognition must be directed to 

institution ·while retwnfng its character as institution as f1!m•lcn·rmna, 

institution Such regulation must satisfY a dual test_ the test of reasonableness, 
and the test that it is of the educational character of the institution and 

""''"''""" vehicle education the 

v and, ltwyof.eoro 

background of statutory 
Anthony's case (supra) the very nature of employment has undergone a 
transformation and services of the employees in minorities un-aided schools 
governed under Chapter V are no longer contractual in nature but they are 
statutory, The qualifications, leaves, salaries, age of retirement, pension, 
dismissal, removal, reduction in rank, suspension and other conditions of service 
are to be governed exclusively under the statutory regime provided in Chapter IV. 
The Tribunal constituted under Section 11 the forum provided for enforcing 
some of these rightL ... " 

5. A reference to aforesaid para shows that the Supreme Court in 
Commitlee of Montfort Senior Secondary School Vs. Sh. Vijay Kumar ami Ors 
(supra) has laid down the ratio I hat the very nature of employment of the employee; 
of a school are that they are no longer contractual in nature but statutory Th · 
observation was made by the Supreme Court in spite of the fact rhat the m ·n ·~ 
schools had entitlement under the provisions of Section 15 and Rule 130 of th: ;;;hi 
School Education Act and Rules, 1973 to have a contract of sen,ices for 
employees. It be noted that so far as the non-minority schools are cancer ,d th 

· · h D If · S h I Ed · ne ere no provfszon m, t e e T~ ,';, oo u~atr?n 1ct and Rules, !973 to have 
contractual appomtment. ere1 ore, once if mmorzty schools' employees cannot 
contractual employment and they have to be treated as sta .. ·tory em I @. •u rp oyees, 
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fortforily non-minority schools whose employees cannot be engaged fn employment 
on contractual basis, such employees in non-minority school would surely have 
statutmy protection of their services. In Management Committee of Montfort 
Senlor Secondary Scltool lis. Sll. Vljay Kumar ami Ors. (.~upra) the Hon 'ble 
Supreme Court has made il clear in the c!fbresald paragraph /0 that the 
qual(!ications, lc•avcs, salarh>s, age tfl n:tlrement etc, removal ami other conditions 
qf' services are to he govcmcd "c'.rc/u.l'il't'{J'" under the .1'/atutory n::gime provided 
1111dcr the lklhi School l·:ducatfon Act ancl Rules, /97 J. Once that Is so, then, as per 
Rules //8 to I 20 <!F t!tc De/IIi ,)'dwol l:'ducatlolt R11/L!s, /973 tlw services of an 
emp/oyt~<' call oll(l' be terminated o11 twcmmf r1l mlsconducl and that too ((/ler 
Jill/owing tltf reqwh•uwnt c!(lwlcll11g L!(a cktrtlb.!tl enquiry and passing of the order 
by till' Disdplinm:l' Allt!wrt(l'· 1/tl'rf!,(iJrl', in view of tlte c:ategorical ratio of the 
}11!(\illh.'llt c~(tht• ,'\'uweme Cow·t 111 //!(' case c{Mtlltttgemenl Ctmwtlttee of Mtmtfort 
Senior Stcowlary Sdwol J~:,-, Sfl. Vl}!{l' Kwtwr flfltl Ors. (.vupra) (l/1d in view of the 
jiJCts <ll this case flit• nwumdvnt No. l's servh'L',I'jhmlllte Inception cannot be wken 
as on[\' cotztrm·tzwl t'n tWfW'<' and 11'01//d be statutory In nature. Once the services are 
statl/t;n:v in IWIIII'e, awl admi/led(l• the ,.,,,\'fJWtdent No. 1 has not been removed by 
.f(J/l<llring tltt• JWcn•t'sfons <!/ C!llulucting an enquiry and passing of em order, ~y the 
DisciplinmJ' Authority c1s requirl!d 1111der tile Rules I 18 to /20 oj lhe Dellu School 
l:.!lucatim1 Rules, 1973, the respondent No. I 's .w.:rvlces cannot be said to have been 
h'gal!y tcrmlnatt•d. Respondent No. J, f!l!!refbre, continues lobe In servfc/es. 

Senior ;,e1~onam'V 

his first appointment a~ 
his termination during the 

already dealt with this aspect above by and the same is reiterated 
that, if for minority schools, there cannot be contractual appoz'ntments, and which in 
fact was so envisaged under the relevant provisions of the Delhi School 
Act and Rules, /973, then, surely and indubitably, so far as non-minority schools arc 
concerned, and who do not have provisions even in terms of Delhi School Education 
Act and Rules, 1973 for making contractual appointments, the ratio of !Yfanagement 
Commillee of Montfort Senior Secondary School vs. Sll. Vljay Kumar and Ors. 
(supra) would squarely apply and the employees of the non-minority schools ·will be 
treated not as contractual employees of the schools but statutory employees having 
statutory protection fn terms ofthe relevant provisions oflhe Delhi School Education 

and Rules, 1973, 

So far as the first argument of estoppel is concerned, that argument is attractive 
only at the first blush, however, this argument overlooks the elementary principle 
that there is no estoppel against law. Of course, there may be estoppel against Jaw 
where the provisions of law are on{v for prh•ate indlvfdual inten!st and not meant 
be in public interest, however, considering that statutory protection is given to 
employees of a school and which results in stability to the education system, the 
therefore cannot be held to be as not. tn public intere~·t, more so after amending 
Constitution by introduction of Art:cJff/;; ~~hich right to education has 

Ms. Akansha Singh Vs Modern School & Ors Appeal No. 3112019 



24 

made as a fimdamental right for children from the ages of 6 to 14 years, Also one 
cannot ignore the fact that right to education otherwlse also is an important part of 
Directive Principles ofStat.e Polley vide Article 41 and Article 45 of the Constitution, 
and thus subject qf education Itself has been treated by the Supreme Court as a 
public fimction and consequently, ll'rit petitions fie agCifnst ewn private educational 
imtitutlons~ Rej(n•nce ne,•d in tltls re;;ard he on(11 made to the Constitution Bench 
jwlgme/11 q{ the ,)'uprcmc Court in tllc case q( Unui KrMoum J.P. & Ors. etc. etc. 
Vs. Stah• ofA.P. ,\l Ors. etc•. etc. 1993(1) SCC MJ and whfch clearly holds that the 
suly't'Cf <~(c•ducatlon Is a pub!fcjitltr.:flon, and hc11We writ petitions are maintainable 

60. Observations of para 14 and 16 of LPA No, 223/2015 titled as Army 

Welfare Education Society & Anr. Vs. Manju Nautiyal & Anr. decided 

on 29,10.2015, being affirmative of the observations of Ld. Single Judge, 

are relevant and are reproduced as under:-

"J.1. The mxument oft he appellants can only be accepted to the extent that they have 
a right to prescribe the mode and manner of selection of their employees and to 
constiwte Selection Commlllees, but the Managing Committee would be obliged t~ 

Delhi School Education Rules, 1973. Sub-Rule 6 96 Delht 
School Education Rules. 1973 the schools by 
prescribing that the Selection Committees shall their own while 
effecting selections. But that does not mean that the Managing Committee of the two 

violate such Rules which are intended 

xx.x ;c.:c\: 

/6, To put the law in its correct perspective we hold that recogn1·-.e,ip · t h 
1 · 1 · "' • nva e sc oo s . m De In cannot resort to temporary, tenure or contractual anna· 1 1. , • ·yy m ments save and 

except wrzere a vacancy rs avmlab!e for a limited duration '1"0 gl""e I 
h .r d ~ · • 1 • some examp es A 

teacher as procee(Je on cluld care leave for a period 0 r one "e 'T''h 1. h : 
. d h I . '.J .r ar . . L e zen emg 

retame to t e post, a s wrt term vacancy for one year ensues a d b . fll 
for said period A teacher, on being unwell, applies for and is :an~~~ e 1 le~ up 
leave for three months. The lien being retained to the post a sh 

1 
ned medzcal 

three months ensues and can be filled up for said period A te or hterm vacancy for 
resign. The process to fill up the vacancy is likely to consu~e s a~ er may sudde?{v 
would suffer if no teacher is available immediately It would beay ;nonths. Teachmg 

. . · a suuation o~"a sf t 
term vacancy pendmg regular selectiOn and it would be perm. 'bl '.J :or 
teacher without following the process o~selection and limiting thrsstt e to _recruit a 

e enure tlfl when a 
l ,..Jt..., 
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regular teacher is appointee/. But where a vacancy exists it would be a fraud on the 
statute to resort to short term tenure appointment and that too endlessly, " 

61. The action of the school of issuing delusive appointment letters Is 

therefore held as illegal and appellant shall be deemed continuing on 

probation by way of a legal fiction. Had the judgement of the Durgabai 

Deshmukh not come, then tile appellant would have become a deemed 

confirmed employee. 

62. Assertion that appellant had accepted the contractual/ad-hoc 

appointment when any demurrer or protest Is of no help as there can be no 

estoppel against the statute. 

that mall dated 27.03.2018, shows that appellant was 

aware was an on 8 on 

a 

concoction/fabrication is 

her valid legal right. 

was never 

appointment and fact regarding acquiring of 

in view of the afore-going 

as 

is no 

68. Argument that appellant had negotiated her profession 1 h 
a c arges at 

the rate of 370001- per month which duly stand paid · 1 • IS a so another 
argument which is being noted for rejecting as school cannot be 

to violate Section 10 of~~~ 7' 
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Reply of DOE is important in this case wherein it is asserted that 69· 
school is bound to comply with the provision of DSEA,&R being an unaided 

private non-minority school having been recognized by DOE. It is the stand 

of the DOE that appellant was in continuous appointment w.e.f. 01.07.2013 

to 16.12.2018. It is also the stand of the DOE that school was bound to 

comply with the provision of Maternity Benefits Act and has become liable 

for punishment under section 21 of the Maternity Benefits Act. It is also the 

stand of the DOE that school has violated section 8(2} of DSEA&R and 

mandate of Rajkumar Vs. DOE. 

70. Reliance of Ld. Counsel Sh. Kamal Mehta on 

1 

same reasons 

1 

09.08.2019, is case was a 

aided school for which different yardsticks apply. 

In view 

School 

999, 

on 

Kamal Mehta respondent school are disallowed and appeal is 

to allowed. 

74. In view of the reasons given hereinabove, the termination of appellant 

\ 16.12.2018 is quashed and set aside. Respondent No.1 is directed to 

~-i~state the appellant within a period of 04, weeks, Appellant will be 

1r\Q!Hf~fed to all the consequential benefits. Consequential benefits will mean 

that appellant shall be considered to be on continued probation w.eJ her 

first appointment till disengagement o~er -~ervices 16.12.2018. Yearly 
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increments be given by school as undoubtedly appellant cannot 

held to be a confirmed employee in view of the mandate of Durgabai 

Deshmukh Memorial Senior Secondary School & Ors. Vs. J.A.J Vasu 

Sena & Ors. reported in MANU/SC/1139/2019 butthere is no bar to direct 

the school to consider the appellant on probation with regular yearly 

increments. She will be entitled to full wages from date of order onwards. 

75. With respect to back wages
1 

in view of mandate of Rule 121 of 

DSEA&R 1973, read with Guru Harklshan Public School through its 

Managing Committee V/s. DOE, 2015, Lab LC 4410 of Delhi High Court 
. . . h t' e representation Full Bench, appellant rs drrected to submrt an ex aus rv 

. . 'od of 4 weeks before the management of respondent school wrthrn a pen 
t . ftled to full back from today as to how and in what manner, appellan IS en 1 

is 
a 

room. 
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